Evidence indicated that a preshift examination was not
made of the 1 Face A and B belt haulage flights where
persons were observed working the day shift, an entry was not
in the mine examiner's book or at the date boards along the
belt haulage.

The order referred to the citation as being the underlying initial
action.

The relevant facts leading to the citation and order are the same.  In
both instances, the involved areas were coal-carrying conveyor belts which
were not used to transport miners.  In both cases the conveyor belts had beer,
examined by J & L during the preceding shift but not within 3 hours of the
commencement of the shift on which the citation and order were issued.  In
other words, J & L did not conduct a preshift examination of the coal-
carrying conveyor belts.  At the time the citation and order were issued,
miners were working along the conveyor belts.

MSHA and the UMWA contend that the regulation in controversy requires
J & L to conduct a preshift examination of the coal-carrying conveyor belts.
J & L asserts that the regulation does not require a preshift examination of
the belts.

At hearing, MSHA's policy concerning its interpretation of the regula-
tion leading to the controversy was stated by its employees:  Eugene Beck,
Inspection Supervisor, and Alex O'Rourke, Supervisory Mining Engineer.
Mr. Beck stated,

"[B]elt lines . . . where coal is being hauled, carried, no
persons along that belt line, must be examined during, after
the shift is started, and if there was men working or
assigned to be working anyplace in them areas, along that
belt line, it had to be pre-shifted within 3 hours preceding
the beginning of the shift."  (Tr. 40).

Mr. O'Rourke stated that no preshift examination of conveyor belts was
required under this regulation "where men were not required, were planned to
be working in that area during that shift."   (Tr. 82).  Mr. O'Rourke went
on to state that the requirements of the regulation concerning a preshift
examination and an examination during the shift could be merged into a single
examination following the initial preshift examination.  (Tr. 83). MSHA's
witnesses conceded that the Coal Mine Inspection Manual (hereinafter "the
Manual") states that the examination of conveyor belts on which men are not
transported shall be started without delay after each coal producing shift
has begun.  The Manual says nothing about a preshift examination of such
belts.

On February 14, 1980, MSHA issued a citation to the same mine for the
same violation.  That citation alleged a failure to conduct a preshift
examination of coal-carrying conveyor belts where men were normally required
to work or travel in the area (Ex. C-l).  J & L did not contest that citation.
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